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Court of Appeals of the District of Columbia. 


No. 4140. 

Charles Williams, Ac., Appellant, 

vs. 

The United States. 


a Supreme Court of the District of Columbia. 

Criminal. No. 40351. 

The United States, Plaintiff, 
vs. 

Charles Williams, Otherwise Known as Sonny Williams, 

Defendant. 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit: 

1 Indictment. 

Filed in Open Court Dec. 30, 1922. 

District of Columbia, ss: 

In the Supreme Court of the District of Columbia, Holding a 
Criminal Term, October Term, A. D. 1922. 

The Grand Jurors of the United States of America, in and for 
the District of Columbia aforesaid, upon their oath, do present: 

That one Charles Williams, otherwise known as Sonny Williams, 
and hereafter in this indictment designated and called Charles 
Williams, late of the District of Columbia aforesaid, on, to wit, the 
second day of January, in the year of our Lord one thousand nine 
hundred and twenty-two, and from thence until, to wit, the fifth day 
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of December, in the year of our Lord one thousand nine hundred 
and twenty-two, and at tlie District of Columbia aforesaid, unlaw¬ 
fully, wilfully, feloniously and knowingly did import, manufacture, 
produce, compound, sell, deal in, dispense, distribute, administer and 
give away opium and coca leaves and compounds, manufactures, salts, 
derivatives and preparations thereof, without then and theretofore 
having registered with the Collector of Internal Revenue of the Inter¬ 
nal Revenue District in which the District of Columbia is embraced 
the name and style and place of business of him, the said Charles 
Williams, and the place or places where such business of him, the 
said Charles Williams, was to be carried on, and without having paid 
the special license tax therefor, as by law he, the said Charles 

2 Williams, was required to do before so importing, manu¬ 
facturing, producing, compounding, selling, dealing in, dis¬ 
pensing, distributing, administering and giving away opium and 
coca leaves and compounds, manufactures, salts, derivatives and 
preparations thereof, as aforesaid; against the peace and dignity of 
the United States of America, and contrary to the form of the statute 
thereof in such case made and provided. 

Second Count. 

And the Grand Jurors aforesaid, upon their oath aforesaid, do fur¬ 
ther present: 

That the said Charles Williams, on, to wit, the tenth day of Octo¬ 
ber, in the year of our Lord one thousand nine hundred and twenty- 
two, and at the District of Columbia aforesaid, unlawfully, wilfully, 
knowingly and feloniously did sell, barter, exchange and give away 
to one Charles P. Ruby, a certain quantity of a certain derivative of 
coca leaves, to wit, ninety-six grains of cocaine hydrochloride, not 
in pursuance of a written order from the said Charles P. Ruby, on 
a form issued in blank for that purpose by the Commissioner of In¬ 
ternal Revenue; against the peace and dignity of the United States 
of America, and contrary to the form of the statute thereof in such 
case made and provided. 

Third Count. 

And the Grand Jurors aforesaid, upon their oath aforesaid, do 
further present: 

That the said Charles Williams, on, to wit, the tenth day of Octo¬ 
ber, in the year of our Lord one thousand nine hundred and twenty- 
two, and at the District of Columbia aforesaid, unlawfully, wilfully, 
feloniously and knowingly did purchase, sell, dispense and 

3 distribute coca leaves, and compounds, manufacturers, salts, 
derivatives and preparations thereof, to wit, ninety-six grains 

of cocaine hydrochloride, in a manner other than in and from the 
original package thereof, having affixed thereto appropriate stamps 
showing the payment of the lawful internal revenue tax thereon; 
against the peace and dignity of the United States of America, and 
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contrary to the form of the statute thereof in such case made and 
provided. 

PEYTON GORDON, 

Attorney of the United States in 

and for the District of Columbia. 

(Endorsed:) Criminal. No. 40351. United States vs. Charles 
Williams, alias Sonny Williams. Violation Sections 1, 2 & 8 Act 
of December 17, 1914, as amended. Witnesses: Charles P. Ruby, 
Samuel L. Rakusin, Albert Spear. A true bill: Allan E. Walker, 
Foreman. 

Supreme Court of the District of Columbia, Wednesday, March 7th, 

A. D. 1923. 

The Court resumes its session pursuant to adjournment, Mr. 
Justice Stafford presiding. 

******* 

Come as well the Attorney of the United States as the defendant 
in proper person, and by his attorney, R. I. Miller, Esquire; where¬ 
upon the defendant being arraigned upon the indictment, the reading 
whereof he specifically waives, pleads not guilty thereto and for trial 
puts himself upon the country and the attorney of the United States 
doth the like; whereupon the Court fixes the amount of bond 
4 in this case at Three Thousand Dollars, in default of which 
sum the defendant is committed to the Washington Asylum 
and Jail. 

Supreme Court of the District of Columbia, Monday, November 12th, 

A. D. 1923. 

The court resumes its session pursuant to adjournment, Mr. Justice 
Bailey presiding. 

******* 

Come again the parties aforesaid in manner as aforesaid and the 
same jury that was respited yesterday; whereupon the said jury 
upon their oath say that the defendant is guilty on the first, second 
and third counts of the indictment; whereupon the said defendant 
is committed to the Washington Asylum and Jail. 

Motion for a New Trial. 

Filed November 16,1923. 

******* 

Now comes the defendant, by his attorney, James A. O’Shea and 
moves the court for a new trial in the above entitled cause and for 
reasons therefor shows to the court: 
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1. That the verdict is contrary to the evidence. 

2. That the verdict is contrary to the weight of the evidence. 

3. That the verdict is contrary to the law as given to the jury by the 
Court. 

4. That the court erred in instructing the jury. 

5 5. That the court erred in refusing to admit evidence con¬ 

trary to law. 

6. That the court erred in admitting evidence contrary to law. 

7. That new and material facts have come to light since the trial. 

JAMES A. O’SHEA, 
Attorney for Defendant. 


U. S. Attorney, District of Columbia: 

Please take notice that I will call the above motion to the attention 
of one of the Justices of the Supreme Court of the District of Colum¬ 
bia, holding a Criminal Term in Criminal Court No. 1 on Friday 
the 23d day of November A. D. 1923. 

JAMES A. O’SHEA, 
Attorney for Defendant. 

Service acknowledged this 16 day of November A. D. 1923. 

J. H. BILBREY, 

Asst. U. S. A tty. 

Supreme Court of the District of Columbia, Friday, December 14th, 

A. D. 1923. 

The Court resumes its session pursuant to adjournment, Mr. Justice 
Bailey presiding. 

******* 

6 Come as well the attorney of the United States as the de¬ 

fendant in proper person, in custody of the superintendent 
of the Washington Asylum and Jail, and by his attorney J. A. 
O’Shea, Esquire; whereupon the defendant’s motion for a new trial 
coming on to be heard, after argument, is by the court overruled; 
and thereupon it is demanded of the defendant what further he 
has to say why the sentence of the law should not be pronounced 
against him, and he says nothing except as he has already said; 
whereupon it is considered by the court that for his said offense the 
said defendant be taken by the superintendent aforesaid, to the 
Asylum and Jail aforesaid, whence he came, thence to the Peniten¬ 
tiary as designated by the Attorney General of the United States 
there to be imprisoned for the period of five (5) years to take effect 
from and including the date of arrival at said penitentiary, to which 
action the defendant by his attorney notes an exception; and there¬ 
upon the defendant by his attorney notes an appeal to the Court 
of Appeals of the District of Columbia, from the judgment of the 
court in this case; whereupon the court fixes the amount of bond 
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for costs on appeal at one hundred dollars or fifty dollars in cash; 
whereupon the fifty dollars is deposited by J. A. O’Shea in lieu of 
bond; and thereupon the defendant by his attorney makes a motion 
to have the appeal bond for appearance fixed, which motion is denied 
by the court until the Bill of Exceptions has been submitted, to which 
action of the court the defendant by his attorney notes an exception. 

7 Memoranda. 

December 14, 1923.—$50 deposited by J. A. O’Shea in lieu of 
appeal bond. 

January 28, 1924.—Bill of Exceptions submitted. 

8 In the Supreme Court of the District of Columbia, Holding a 

Criminal Term. 

No. 40351. Criminal. 

United States 
vs. 

Charles Williams, Defendant. 

Assignment of Errors. 

Filed March 25, 1924. 

% 3ft j(c jfC jft 

The defendant hereby assignes the following errors: 

1. In failing to direct the Government to produce the Search War¬ 
rant and return in this case and in permitting the District Attorney 
to state in front of the jury that the Government would rely upon 
an alleged sale to Ruby and that no evidence alleged to have been 
taken as the result of any search or seizure would be ottered. 

2. In failing to require the Government to elect as to the par¬ 
ticular date upon which it intended to rely and as to which of tiie 
several counts it intended to rely and to elect as between the various 
averments in the first count and the various averments of each 
count. 

3. In failing to withdraw a juror on acocunt of the misconduct of 
the District Attorney with reference to conversations had with the 
defendant and in referring to different occasions other than the date 
in the indictment. 

4. In permitting the District Attorney to refer to incidents on the 
lGth day of October a date not mentioned in the indictment, to state 
that he expected to show additional instances to support the aver¬ 
ment of the first count and to state instances which were not set out 
in the indictment, on the ground that the District Attorney should 
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have incorporated the different dates in the indictment and 

9 to read from the dealer’s count in the indictment and to 
state as to what the dealer’s count consisted. 

5. In failing to require the District Attorney to show that the de¬ 
fendant was within the class required to register unless he was found 
in the possession of some of the contraband drug and that if he was 
not found in possession he could not be charged as a dealer and dis¬ 
tributor. 

6. In permitting the witness Ruby to state that he went to Mr. 
Williams’ home at 410 Third St., S. W., when there was nothing 
to show that it was Williams’ home and in permitting Ruby to state 
that he saw Williams standing in front of his home working on his 
automobile. 

7. In permitting witness Ruby to teszVfy as to a package given 
him by a man at 4Vo and D Sts., and that witness turned it over 
to Mr. Rakusin when it was not shown that the defendant had any 
connection or knowledge of the same. 

8. In permitting hearsay, immaterial, irrelevant and incompetent 
evidence to be introduced by witness testifying that he turned over 
the package to Rakusin and identified it to Rakusin as being the 
same package to which he had made reference and in permitting 
witness to state a conclusion. 

9. In permitting Rakusin to state that the package referred to by 
Ruby was the only package Ruby turned over to him on that date. 

10. In permitting Rakusin to testify that at the time the package 
was delivered to him by Mr. Spear, the chemist, some weeks later, 
its contents were in the condition as when he received it from Mr. 

Ruby. 

10 11. In permitting the witness Spear, the chemist to state 
that he made an analysis of the contents of a package which 

he received during October from Rakusin, when it had not been con¬ 
nected with this particular transaction, and to state that the package 
he had made the analysis of had been destroyed. 

12. In failing to withdraw a juror on account of the misconduct 
of the District Attornev in asking the witness Spear “if the package 
received by him from Mr. Rakusin was identified at the time to him 
bv Rakusin by means of writing or otherwise as being a package 
alleged to have been bought by one Charles P. Ruby” and in permit¬ 
ting the witness Spear to state as to how this particular package was 
identified to him by Rubv. 

13. In failing to withdraw a juror on account of the misconduct 
of the District Attorney in asking the witness Rakusin whether or 
not at the time he turned this package over to Spear there was any 
writing on the package to identify it as being a package alleged to 
have 1 een purchased by one Charles P. Ruby and in permitting the 
jurv to construe the contents of a memorandum. 

14. Tn instructing the jury that the contents of that memorandum 
was no proof of the fact that a sale had been made. That the evi¬ 
dence was admitted simply as a means of identifying the particular 
package witness stated was turned over to the other witness; that 
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the contents of that memorandum was no proof whatever of the facts 
stated in the memorandum and the jury could not construe them 
as such and in permitting the jury to speculate. 

11 15. In overruling the objection to this instruction on the 
ground that it is twice removed and necessarily prejudicial. 

16. In overruling defendant’s motion to return a verdict of not 
guilty. 

17. In overruling defendant’s motion to direct a verdict on the 
first count upon the ground there was no evidence of any dealing 
within the meaning of the law and there was no possession found 
in the defendant and the presumption could not be taken against 
him; that there was no course of dealing. 

18. In overruling defendant’s motion for a directed verdict on the 
second count. 

19. In permitting the District Attorney to interrogate the defend¬ 
ant beyond the scope of the examination in chief and to inquire of 
him where he was on certain dates other than the dates of the indict¬ 
ment, and in permitting the District Attorney to ask the defendant if 
Ruby had spoken to him about buying “M” or “H”. 

20. In failing to withdraw a juror on account of the misconduct 
of the District Attornev in asking the defendant had he ever dealt 
in any “M” or “H”. 

21. In failing to withdraw a juror on account of the misconduct 
of the District Attorney in asking the question of witness “Between 
the second day of January 1922 and the 5th day of December 1922 

have you ever dealt in any “C” or any “M” or any “H”? 

12 22. In instructing the jury that if they found that the de¬ 
fendant Williams had in his possession or under his control 

narcotics as set out in the indictment then from that fact there arises 
a presumption of his guilt under the first count of the indictment. 
28. In overruling the Motion for a New Trial. 

JAMES A. O’SHEA, 
ROBERT I. MILLER, 
Attorneys for Defendant . 

Service acknowledged this 25th day of March, A. D. 1924. 

PEYTON GORDON, 
By M. P. M., 

U. S. District Attorney. 
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13 In the Supreme Court of the District of Columbia, Holding a 

Criminal Term. 

Criminal. No. 40351. 

United States 
vs. 

Charles T. Williams, Defendant. 

Designation of Record . 

Filed March 25, 1924. 

******* 

The appellant hereby designates the following papers to be in¬ 
cluded in the Transcript of Record on Appeal: 

1. The indictment. 

2. The plea. 

3. The verdict of the jury. 

4. Motion for New Trial. 

5. Order overruling the Motion for a New Trial. 

6. Judgment. 

7. Appeal in open Court to the Court of Appeals. 

8. Appeal Bond. 

9. Bill of Exceptions Submitted. 

10. Bill of Exceptions signed. 

11. Assignment of Errors. 

12. This designation. 

JAMES A. O’SHEA, 
ROBERT I. MILLER, 
Attorneys for Defendant. 

Service acknowledged this 25th dav of March A. D. 1924. 

PEYTON GORDON, 
By M. P. M., 

U. S. District Attorney. 

14 Supreme Court of the District of Columbia, Thursday, March 

27th, A. D. 1924. 

The court resumes its session pursuant to adjournment, Mr. Jus¬ 
tice Hitz presiding. 

******* 

As of Feb. 20th, by Bailey, J. 

Now comes here the defendant by his attorney, J. A. O’Shea, 
Esquire, and prays the court to sign, and make a part of the record 
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his Bill of Exceptions taken during the trial of the case and sub¬ 
mitted to the court on the 28th day of January 1924 which is ac¬ 
cordingly done, nunc pro tunc. 

15 Supreme Court of the District of Columbia. 


United States of America, 

District of Columbia, ss: 

I, Morgan H. Beach, Clerk of the Supreme Court of the District 
of Columbia, hereby certify the foregoing pages numbered from 1 to 
14, both inclusive, to be a true and correct transcript of the record 
according to directions of counsel herein filed, copy of which is 
made part of this transcript, in cause No. 40351, Criminal, wherein 
The United States is Plaintiff and Charles Williams otherwise known 
as Sonny Williams is Defendant, as the same remains upon the 
files and of record in said Court. 


In testimony whereof, I hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said District, 
this 28th day of March, 1924. 

[Seal of the Supreme Court of the District of Columbia.] 


EW. 


MORGAN H. BEACH, 

Clerk. 


16 Filed Mar. 27, 1924. Morgan H. Beach, Clerk. 

In the Supreme Court of the District of Columbia, Holding a 

Criminal Term. 

Criminal. No. 40351. 

United States 


vs. 

Charles Williams, Defendant. 

Defendant's Bill of Exceptions. 

Be it remembered this cause came on for hearing before the Hon¬ 
orable Jennings Bailey, in the Supreme Court of the District of 
Columbia, holding a Criminal Term on the 8th day of November, 
A. D. 1923, the United States being represented by Bertrand Emer¬ 
son, Jr., and the defendant by Messrs. Robert I. Miller and James A. 
O'Shea. The following proceedings were had: 

That after a jury was impaneled and sworn the defendant moved 
the Court to direct the United States to produce the Search Warrant 
and the return in this case, which Motion was overruled and ex¬ 
ception noted on behalf of the defendant. 
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Counsel for the Government stated that the government would 
rely upon an alleged sale being made by the defendant to a man 
named Ruby and that no evidence alleged to have been taken as the 
result of any search or seizure would be offered in any shape or form. 

That then and thereupon the defense moved that the Government 
bo required to elect as to the particular date upon which it intended 
to rely in the trial of the defendant, which motion was overruled 
and exception noted on behalf of the defendant. 

That then and thereupon the defendant moved that the Govern¬ 
ment be required to elect as to which of the several counts it intended 
to rely, which motion was overruled and exception noted on behalf 
of the defendant. 

17 That then and thereupon the defendant moved that the 
Government be required to elect as between the various aver¬ 
ments in the first count, which Motion was overruled and exception 
noted. 

The defendant further moved that the Government be required to 
elect as between the various averments of each count, which motion 
was overruled and an exception noted. 

That then and thereupon the following occurred: 

“Mr. Emerson: The Government will show you that on another 
occasion on October 16. 1922 about seven thirty p. m.- 

Mr. O’Shea: Your Honor I want to make an objection to that 
as not contained within the scope of this indictment. The only 
averment that we have is on October 10th as I view it. 

Mr. Emerson: The dealer’s count charges- 

Mr. O’Shea: That May be true, but there was no knowledge 
brought to us about the 16th. 

Mr. Emerson: The dealer's count charges that between the second 
dav of Januarv 1922 and the oth dav of December, 1922, the de- 
fendant dealt in narcotics, and it was in support of that count, that 
I have been referring to- 

Mr. O’Shea: I want to object to that, because there is no way 
under the sun that we could know what charge we were called upon 
to meet. 

Mr. Emerson: If that be so. then the dealer’s count is useless. Tt 
is useless to incorporate a dealer’s count in an indictment charging 
violations of the Harrison Anti Narcotic Act. I submit, if your 
Honor please that the Government is entitled to show violations be¬ 
tween the dates specified and set forth in the first count of the in¬ 
dictment in this case, if they can show that the defendant was a 
dealer as is charged, without having registered and paid the 
taxes. 

18 The Court: Do you propose to show more than these spe¬ 
cific instances of dealings? 

Mr. Emerson: Does your Honor refer to the two instances set 
forth in the second and third count of the indictment. 

The Court: I understand you specify certain instances in the in¬ 
dictment. 

Mr. Emerson: Yes, sir. 
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The Court: Now you state that you are going to show additional 
instances. 

Mr. Emerson: Not additional instances, if your Honor please 
but conversations had with the defendant, tending to show- 

Mr. O’Shea: Now if your Honor please—just a moment I am 
going to ask that a juror be withdrawn, and this case continued for 
what is transpiring now in front of this jury. The District Attor¬ 
ney— 

The Court: I will overrule the motion. If you wish it I will 
have the jurors retire pending this transaction. Gentlemen, you can 
retire for the present. 

(Jury retired.) 

Mr. O’Shea: May I reserve the exception to the refusal to with¬ 
drawn a juror for whay is taking place in front of the jury at the 
present time. 

That then and thereupon counsel for the defense moved that a 
juror be withdrawn for this misconduct of the District Attorney 
with reference to conversations had with the defendant, which mo¬ 
tion was overruled and an exception noted on behalf of the de¬ 
fendant. 

That the defense objects to the Distrct Attorney referring to an 
incident on the 16th dav of October, a date not mentioned in the 
indictment and to the District Attorney saying that he expected to 
show additional instances to support the averment in the first count, 
which motion was overruled and an exception noted on be- 
10 half of the defendant. 

That then and thereupon the defense objected to the Dis¬ 
trict. Attorney stating in his opening address to the jury instances 
which were not set out in the indictment, on the ground that the 
District Attorney should have incorporated the different dates in the 
indictment, which objection was overruled and an exception noted. 

That then and thereupon counsel for the defense objected to the 
District Attorney reading to the jury from the dealer’s count in 
the indictment and stating as to what the dealer’s count consisted. 

That then and thereupon counsel for the Government stated that 
he would rely upon the second and third counts of the indictment. 

That then and thereupon the defense requested the Court to re¬ 
quire the District Attorney to show that the defendant was within 
the class that was required to register unless he was found in the pos¬ 
session of some of the contraband drug and that if he was not found 
in possession he could not be charged as a dealer and distributor. 
The Court refused to require the District Attorney to show that the 
defendant was within the class required to register and to this ruling 
the defense was allowed an exception. 

That then and thereupon the Government to maintain the issues 
on its part joined called one Charles F. Ruby, who stated that he 
was by sight acquainted with the defendant in this case, Charles 
Williams; and that he was seated in the Court room between Mr. 
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Miller and Mr. O'Shea. That he was introduced to him on the 
10th of October, 1922; that he did not know him before that 

20 date and met him on Four and a Half Street, Southwest, 
Washington, D. C., right in front of the Census Bureau; that 

he was introduced to him about eleven o’clock in the morning; 
that he saw him between six forty-five and seven o’clock in the 
night; that he met Mr. Rakusin the Narcotic Agent at 9th and 
Pennsylvania Avenue from whom he received some money. 

That then and thereupon over the objection and exception of 
the defendant, the witness stated that he went to Mr. Williams’ home 
at 410 3rd St., S. W., Washington D. C., the particular ground of 
the objection being there was nothing to show that it was Mr. Wil¬ 
liams' home, and again, over the objection and exception of the de¬ 
fendant the witness stated that he saw Mr. Williams standing in 
front of his home working on his automobile; that when he got 
there there was another machine drove up on the other side of the 
street; that the witness waited until Mr. Williams finished talking 
to the gentleman who drove up on the other side of the street and 
asked him, Williams, if he could sell him some dope and he said 
“yes.” He said “How much” I said “Ten Dollars’ worth.” He 
said he did not want to sell Ten Dollars’ worth he only wanted to 
sell $25. T told him I didn't have $25, that I only had $10. So 
he didn't say anything for about a minute, and then he called an¬ 
other man over to the machine, to where I was. Who the man was 
T don’t know. I wouldn’t recognize him. It was in the dark. 
Mr. Williams took the money—no; Mr. Williams called this man 
over, and he told him to go in and get it; where he got it I don’t 
know. That he saw this man go in the archway at this 410 3rd 
St.. S. W. Mr. Williams told witness to go to 4Vo and D Sts. and 
wait for him; that witness went over there and waited and after 
a while a machine drove up. Mr. Williams was driving and this 
man was seated in the front and there was another man in the back. 
The man that jumped out gave me this dope and I gave 

21 him the money and the man ran and jumped in the machine 
and they went away. Witness does not know whether this 

other man who gave him the package was the same man to whom 
AVilliams had talked and to whom Williams had said “Go in and 
get it.” That witness did not know either of these two men who 
were in the machine; that he had never seen them before. That 
it was a white package. 


That then and thereupon counsel for the defense objected upon 
the ground that there was no connection as yet shown, which objec¬ 
tion was overruled and exception allowed, the Court stating at the 
time “Of course, it will have to be connected.” 


That he did not give a written order on a form issued by the 
Commissioner of Internal Revenue for the package; that it had no 
revenue stamps on it. 

That then and thereupon over the objection and exception of the 
defendant upon the ground that there was no connection shown 
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with the defendant in this transaction the witness stated that he 
turned the package over to Mr. Rakusin at Headquarters and Mr. 
Saunders about seven ten that night. 

Cross-examination: 

That the witness was not receiving any compensation on October 
10, 1922. That he and Rakusin discussed the case and Rakusin 
showed him a paper and he read the paper and he talked over what 
he was going to testify. That he remembered testifying before 
Commissioner MacDonald that he met Williams at one o’clock but 
that he was mistaken about the time; that he admitted he and Mr. 
Rakusin talked over the case and it is not a fact that after he found 
that Williams was at the races at Laurel he changed his testimony 
and made the hour of the meeting with Williams at eleven o’clock. 
That he was mistaken on the time. Mr. Rakusin knows the correct 
time. He never testified he met Williams in front of the Police 
Court. That Williams did not give him the package. 

22 That he did not give Williams any money, in front of 410 
3rd St., S. W. That he did testify on direct examination that 

he had given Williams the money in front of the house; that he made 
a mistake then that he meant to say that Williams called this man 
over to him; that he did testify that he gave Williams the Ten Dol¬ 
lars in front of the house but that is not a fact that he did not 
give Williams any money in front of the house. 

Redirect examination: 

That then and thereupon over the objection and exception of 
the defendant upon the ground that it was a conclusion and that it 
called for hearsay evidence and was immaterial, irrelevant and in- 
competent, the witness stated that the package which he turned 
over to Mr. Rakusin he identified it to Mr. Rakusin as being the 
same package to which he had made reference. 

That then and thereupon the Government, to further maintain the 
issues on its part joined, called one Samuel L. Rakusin, who testified 
substantially; that he is Federal Narcotic Inspector; that he is ac¬ 
quainted with Charles F. Ruby; that he first saw him on the 10th 
of October about half past six in the evening at 9th and Pennsyl¬ 
vania Avenue and gave him Ten Dollars at that time; that he next 
saw him about seven thirty that night; that he received a package 
from him; that then and thereupon over the objection and exception 
of the defense upon the ground that it was immaterial, irrelevant and 
incompetent and called for hearsay evidence, the witness stated “that 
was the only package he received from him that night; that after its 
.receipt by him from Mr. Ruby he turned it over to Mr. Spear the 
chemist; that at the time the package was delivered by him 

23 to Mr. Spear the chemist, the witness, over the objection and 
exception of the defendant, stated its contents were in the 

same condition as when he received it from Mr. Ruby. 
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That then and thereupon the Government, to further maintain 
the issues on its part joined, called one Albert E. Spear, who stated 
that, he was a chemist — Bureau of Internal Revenue. Over the ob¬ 
jection and exception of the defendant upon the grounds that unless 
it was connected with this particular transaction the witness was 
permitted to state that he received during the latter part of October 
or the first part of November a package from Mr. Rakusin and over 
the objection and exception of the defendant he stated that he made 

an analvsis of its contents. 

«/ 

That then and thereupon over the objection and exception of the 
defendant the witness was asked “If he knew what became of the 
package to which he had made reference” and he stated “it was de¬ 
stroyed.” That the defense moved to strike out that statement, which 
motion was overruled and exception noted. That witness did not 
destroy it himself; that he saw it destroyed; that the date on which 
he received the package from Mr. Rakusin was November 23, 1922. 

That then and thereupon the following occurred: 

“Bv Mr. Emerson: 

t 

Q. At the time that package was received by you from Mr. Rakusin 
was it identified to you by Mr. Rakusin by means of writing or other¬ 
wise as being a package alleged to have been bought- 

Mr. O'Shea: If your honor please, this is highly prejudicial in 
front of this jury, to be asked a question of that sort, and I ask that a 
juror be withdrawn and the ease continued. 

24 The Court: Proceed. I will consider that motion later. 

(The pending question was repeated by the reporter as above re¬ 
corded.) 

Mr. Emerson (continuing): —by one Charles F. Ruby? 

Mr. O’Shea: If your honor please, that is the particular objection. 
I ask that a juror be withdrawn. 

The Court : I overrule it for the present. I will let this testimony 
in, and then consider it. 

Mr. O'Shea: I know your Honor will take care of the general 
exception. 

The Witness: Yes sir. 

By Mr. Emerson: 

Q. And how was that identification made to you by Mr. Rakusin? 

Mr. O’Shea: This is going in over the general objection? 

The Court: Yes. 

Mr. O'Shea: So I shall not renew it, sir. 

The Witness: It just had a form letter printed on it, who it was 
bought from and by whom. 
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Mr. Emerson: 

Q. The container of the package itself, do you mean? A. Yes sir. 
Q. Now, after this package was received by you from Mr. Raku- 
sin what, if anything, did you do with it? A. I had a laboratory 
number assigned to it. Each sample that comes in is given a number. 

Mr. O’Shea: Will you raise your voice, please, Mr. Spear? 

The Witness: Yes sir. I had a laboratory number assigned to it. 
Each sample that comes in the laboratory is numbered. And I 
opened it up and made an analysis of it. 

25 By Mr. Emerson: 

Q. What did that analysis show? A. It showed it to be 95 grains 
of cocaine hydrochloride. 

Q. Of what is cocaine hydrochloride a derivative. A. Cocoa leaves. 
Q. The date of its receipt, I believe you said, was November 25, 
1922? A. Yes sir. 

Q. Do you recall the date of its destruction? A. Why the order 
for destruction- 

Mr. O’Shea: This is all in over the general objection, if your 
Honor please. 

The Witness: About April. It was around April. 

The Court: He can show when it was destroyed. 

Mr. O’Shea: But he is giving the contents of an order now. 
The Court: I do not think that is competent. 

Mr. Emerson: I did not ask for that. I asked for the date, and 
he said April. Cross examine. 

Cross-examination: 

That the whole package was destroyed; that he cannot recall any 
of the men who destroyed the particular package other than Mr. 
Babbitt, the Custodian of Supplies; that he is available now. That 
he has not a distinct recollection of destroying this particular package. 
That he was present at the destruction of practically all of the pack¬ 
ages; that he couldn’t say how many packages were destroyed on 
this particular day. That he got the information this was a closed 
case by order of the Narcotic Division, which meant the case was over. 

That then and thereupon the Government recalled Samuel L. 
Rakusin, who testified on redirect examination as follows: 

20 Q. Mr. Rakusin, don’t answer this question until counsel 

has had an opportunity to object. Mr. Rakusin, 1 ask you 
whether or not at the time that you turned this package over to Mr. 
Spear, as you have previously testified, there was any writing on the 
package which identified it as being a package alleged to have been 
purchased by one Charles P. Ruby. 
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Mr. O’Shea: T make the objection, if you please, and ask that a 
juror be withdrawn. 

The Court: Upon what ground, Mr. O’Shea. 

Mr. O’Shea: Why, the ground is this, if your Honor please. It 
brings in the contents of a memorandum which this jury is called 
upon to construe. 

The Court: I will instruct the jury that the contents of that 
memorandum are no proof of the fact that a sale had been made. I 
simply admit the evidence as a means of identifying the particular 
package which the witness states was turned over to the other witness: 
the contents of that memorandum are no proof whatever of the facts 
stated in the memorandum, and you could not consider them as such. 

Mr. O’Shea: May we reserve the exception even to that, if your 
Honor please. 

The Court: Yes. 

Mr. O’Shea: Because, as I take it, this is twice removed, or three 
times removed, and the matter necessarily is prejudicial. 

The Court: Very well. 

Mr. O’Shea: What Ruby told somebody that somebody told some¬ 
body else, and that is identification of the package. 

The Court: I will simply admit this to identify the particular 
package turned over; that is, rather, to show what package the wit¬ 
nesses are referring to when they state that one turned it over to the 
other. 

27 Mr. O’Shea: May we reserve the exception? 

The Court: Yes. 

(The pending question was repeated by the Reporter, as fellows:) 

“Q.. Mr. Rakusin, I ask you whether or not at the time you turned 
this package over to Mr. Spear, as you have previously testified, there 
was any writing on the package which identified it as being a package 
alleged to have been purchased by one Charles F. Ruby?” 

The Witness: Yes sir. 

By Mr. Emerson: 

A. And that was the only package turned over to him on that day 
bv vou? A. Yes sir. 

t t 

Cross-examination: 

That the package was turned over to witness on October 10th at 
Police Headquarters in the Squad room; that he turned it over to 
Mr. Spear on November 23, that he kept it so long because they were 
working on other matters at the time and the investigation was not 
completed until that day,—the investigation of this case and other 
cases; that it had been in his possession all that time at hi3 home; 
that he had other packages at home. 
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Redirect examination: 

That he kept it in a chiffoner that he kept especially for this pur¬ 
pose under lock and key. That nobody else had access to it. That 
then and thereupon the jury retired from the Court room and the 
defense asked the Court to direct the jury to return a verdict of not 
guilty first, upon the theory that there is no evidence that this defend¬ 
ant was a dealer within the meaning of the law. 

28 Secondly, that Ruby admittedly stated that he was either 
mistaken or that he falsified, and 

Thirdly, that there was not any specific connection shown as far 
as Williams was concerned with this particular package. 

That the Court overruled this motion and allowed an exception. 

That then and thereupon the defense requested the Court to direct 
a verdict upon the first count upon the ground there was no evi¬ 
dence of any dealing within the meaning of the law; that there was 
no possession found in the defendant and the presumption could not 
be taken against him and that there was no course of dealing, which 
motion was overruled and exception was permitted. 

That then and thereupon the defense asked for a directed verdict 
upon the second count which motion was overruled and exception 
noted. 

Thereupon the defense, to maintain the issues on his part joined, 
called Charles Williams, the defendant, who stated that on the 10th 
of October he was in the printing business; that about eleven o’clock 
on that morning he did not see the witness Ruby ; that he did not 
see him about 6:45 P. M. in front of his house; that on October 10th 
he was at Laurel. We left Washington about eleven and got back 
home about 8:30 or a quarter to nine at night. That he had no 
conversation with Ruby in which Ruby stated that he wanted to buy 
some dope; that the first time he saw Ruby was up at Commissioner 
MacDonald’s office. That he never on October 10th at anv other 
time drove an automobile and a man got out of his automobile and 
gave this Ruby a package. That the first time he knew he was going 
to be charged with selling dope was after he had been in New York 
and came back and found a search warrant left at his house 

29 ’ saying “No Narcotics Found.” That his door had been broken 

open and the house searched. That witness works most any 

time. 

That then and thereupon over the objection and exception of the 
defendant on the ground that it was beyond the scope of the ex¬ 
amination in chief, the witness was asked where he was on Wednesday 
preceding the day of this trial ; that over the objection and exception 
of the defendant, as not being within the scope of direct examination, 
the Government was permitted to ask the witness where he was on 
Tuesday of last week; Monday of last week; where he was a week ago 
on Saturday, to all of which questions the witness made “No 
response.” 

The witness was then asked where he was a week ago Friday, 
whether he was at his place of business at all the week before last, 
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to both of which questions the witness made no response. That 
lie does not know what the Assistant District Attorney means hy “C’\ 

That then and thereupon over the objection and exception of the 
defendant the Assistant District Attorney was permitted to ask him 
“If Ruhv had spoken to him about buying any “M” or “H”. Which 
objection was overruled and exception noted. 

That then and thereupon the following occur-ed: 

By Mr. Emerson: 

Q. Have you ever dealt in any “M” or any “II”. 

Mr. O’Shea: That is objectionable, if your Honor please. 

The Court: Sustained. 

Mr. O’Shea: If vour Honor please, I am going to ask that a juror 
be withdrawn for the question being asked even. 

The Court: I overrule that motion. 

Mr. O’Shea: Exception. 


Bv Mr. Emerson: 

4 


Q. Between the 2d day of January, 1922, and the 5th day of 
December 1922, did you ever deal in any “C” or any “M” or any 


a 


ir 
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30 Mr. O’Shea: Just a moment. I object, if your Honor 
please. 

The Court: I sustain the objection. 

Mr. Emerson: I have confined my question, if your Honor please 
to the dates mentioned in the indictment. 

The Court: Yes, maybe, but I think you must confine your ques¬ 
tions to the direct examination. 

Mr. O’Shea: I make another motion to withdraw a juror. 

The Court: I overrule that. 

Mr. O’Shea: Exception. 

That witness went to Laurel on more than one occasion in the 
Fall of 1922. 

That then and thereupon counsel for the defense announced that 
it rested. 

31 The Court charged the jury as follows: 

The Court (Mr. Justice Bailey:) “Gentlemen of the jury, the 
defendant has been indicted for violation of the Harrison Narcotic 
Law, on three counts. In the first count of the indictment he is 
charged with dealing in narcotics between the 2d day of January 
1922, and the 5th day of December in the same year, without hav¬ 
ing registered with the Inspector of Internal Revenue and without 
having paid the special license tax as required by law. In the sec¬ 
ond count he is charged with the specific sale of 96 grains of cocaine 
hydrochloride to one Charles P. Ruby on the 10th day of October, 
1922, not in pursuance of a written order from the said Charles P. 
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Ruby on a form issued in blank for that purpose by the Commis¬ 
sioner of Internal Revenue. And i,n the third count he is charged 
with a sale to the same man on the same date—it being the same 
sale, as a matter of fact under the contention of the Government—of 
96 grains, in a manner other than in or from the original package 
thereof with revenue stamps affixed thereto. 

Now, if you find that the defendant Williams had in his posses¬ 
sion or under his control narcotics as set out in the indictment, then 
from that fact there arises a presumption of his guilt under the first 
count of the indictment. As to the second and third counts the 
Government must prove the specific sales mentioned therein to 
Rtibv. 

As in all criminal cases the defendant is presumed to be innocent, 
and the burden is upon the Government to prove his guilt beyond a 
reasonable doubt. I think I have already defined that to you 

32 in other cases. It is a doubt which you as reasonable men 
may retain in your minds after a full and careful considera¬ 
tion of all the evidence. If after such a consideration of the evidence, 
however, your mind reaches a state of settled and complete conviction 
of the guilt of the defendant, then you have no reasonable doubt and 
your verdict should be guilty. 

You may return a verdict on each count of the indictment sepa¬ 
rately. 

Mr. Miller: Would your Honor instruct the jury that if any wit¬ 
ness testifies to a material fact knowingly— 

The Court : If you find that any witness in the case wilfully has 
testified falsely as to any fact about which he could not reasonably 
be mistaken, you are at liberty to disregard the wdiole of the testimony 
of that witness, or any part thereof. 

Ts there any other request? 

Mr. O’Shea : I just want to reserve an exception to that same state¬ 
ment in your Honor’s charge, about having it under his control or 
possession. 

The Court: Very well. You may retire now, gentlemen.” 

And thereupon the jury retired and thereafter returned its ver¬ 
dict. 

33 All and every of the exceptions hereinbefore stated and 
taken were duly noted by the Court on its minutes, at the 

time that the same were severally noted and taken, and before the 
jury retired to consider of its verdict, and the defendant by counsel 
moved the Court to sign this, his Bill of Exceptions, to have the same 
force and effect as to each and every of the said exceptions, as though 
the same were set forth in a separate Bill of Exceptions, which motion 
is granted, and the Court accordingly signed this the defendant’s Bill 
of Exceptions, to have the same force and effect, as aforesaid now T 
for then this 20th day of February, A. D. 1924. 

JENNINGS BAILEY, 

Justice. 
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Service of copv of above acknowledged this — day of-, A. D. 

1924. 

Assf. U . S. Dist. Attorney. 

34 U. S. District Attorney, 

District of Columbia, 

Washington, D. C.; 

Please take notice that we will submit the above Bill of Exceptions 
as Defendant’s Bill of Exceptions to the Honorable Justice Bailey in 

Criminal Court No. — on the — day of-, A. D. 1924, at ten 

o’clock, A. M. or as soon thereafter as counsel may be heard. 


Service acknowledged this — day of-, A. D. 1924. 

- j 

Asst. U. iS'. Dist. Atty. 

I consent to the foregoing bill of exceptions. 

J. H. BILBREY, 

Asst. U. S. Atty. 

Feb. 20, ’24. 

[Endorsed:] No. 40351. United States vs. Charles Williams, 
defendant. Defendant’s Bill of Exceptions. Copy. Clerk please 
file. Defendant’s Bill of Exceptions submitted in open court Jan. 28, 
1924. Morgan H. Beach, Clerk, by W. S’. Addison, Asst. Clerk. 
James A. O’Shea, Robert T. Miller, Attorneys for Defendant. Filed 
Mar. 27, 1924. Morgan II. Beach, Clerk. 


Endorsed on cover: District of Columbia Supreme Court. No. 
4140. Charles Williams, etc., appellant, vs. The United States. 
Court of Appeals, District of Columbia. Filed Mar. 28, 1924. Henry 
W. Hodges, clerk. 
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CHARLES WILLIAMS, OTHERWISE KNOWN AS 
“SONNIE WILLIAMS,” APPELLANT, 

vs. 

THE UNITED STATES. 

APPEAL FROM THE SUPREME COURT OF THE 
DISTRICT OF COLUMBIA. 

BRIEF FOR APPELLANT. 

I 

STATEMENT OF THE CASE 

The defendant was indicted under the Harrison Nar¬ 
cotic Act and amendments thereof. There are three 
counts in the indictment which are as follows: 

“That one Charles Williams, otherwise known as 
Sonny Williams, and hereafter in this indictment 
designated and called Charles Williams, late of the 
District of Columbia aforesaid, on, to wit, the 
second day of January, in the year of our Lord one 
thousand nine hundred and twenty-two, and from 
thence until, to wit, the fifth day of December, in 
the year of our Lord one thousand nine hundred and 
twenty-two, and at the District of Columbia afore¬ 
said, unlawfully, wilfully, feloniously and know¬ 
ingly did import, manufacture, produce, compound, 
sell, deal in, dispense, distribute, administer and 
give away opium and coca leaves and compounds, 
manufactures, salts, derivatives and preparations 
thereof, without then and theretofore having regis¬ 
tered with the Collector of Internal Revenue of the 
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Internal Revenue District in which the District of 
Columbia is embraced the name and style and place 
of business of him, the said Charles Williams, and 
the place or places where such business of him, the 
said Charles Williams, was to be carried on, and 
without having paid the special license tax therefor, 
as by law he, the said Charles Williams, was re¬ 
quired to do before so importing, manufacturing, 
producing, compounding, selling, dealing in, dis¬ 
pensing, distributing, administering and giving away 
opium and coca leaves and compounds, manufac¬ 
tures, salts, derivatives and preparations thereof, as 
aforesaid; against the peace and dignity of the 
United States of America, and contrary to the form 
of the statute therein such case made and provided. 

Second Count 

“And the Grand Jurors aforesaid, upon their oath 
aforesaid, do further present: 

“That the said Charles Williams, on, to wit, the 
tenth day of October, in the year of our Lord one 
thousand nine hundred and twenty-two, and at the 
District of Columbia aforesaid, unlawfully, wilfully, 
knowingly and feloniously did sell, barter, exchange 
and give away to one Charles P. Ruby, a certain 
quantity of a certain derivative of coca leaves, to 
wit, ninety-six grains of cocaine hydrochloride, not 
in pursuance of a written order from the said Charles 
P. Ruby, on a form issued in blank for that purpose 
by the Commissioner of Internal Revenue; against 
the peace and dignity of the United States of Amer¬ 
ica, and contrary to the form of the statute thereof 
in such case made and provided. 

Third Count 

“And the Grand Jurors aforesaid, upon their oath 
aforesaid, do further present: 

“That the said Charles Williams, on, to wit, the 
tenth day of October, in the year of our Lord one 
thousand nine hundred and twenty-two, and at the 
District of Columbia aforesaid, unlawfully, wilfully, 
feloniously and knowingly did purchase, sell, dis¬ 
pense and distribute coca leaves, and compounds. 
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manufactures, salts, derivatives and preparations 
thereof, to wit, ninety-six grains of cocaine hydro¬ 
chloride, in a manner other than in and from the 
original package thereof, having affixed thereto ap¬ 
propriate stamps showing the payment of the lawful 
internal revenue tax thereon; against the peace and 
dignity of the United States of America, and con¬ 
trary to the form of the statute thereof in such case 
made and provided.” 

The defendant plead not guilty and was put on trial 
before a jury and was found guilty on all three counts 
and was sentenced to serve a term of five years. 

During the progress of the trial the defendant’s counsel 
moved to withdraw a juror on account of the misconduct 
of the District Attorney with reference to conversations 
had with the defendant in deferring to different occasions 
other than the date in the indictment. The Court also 
permitted the District Attorney to refer to incidents on 
the 16th day of October which w r ere not mentioned in 
the indictment and to state that he expected to show 
additional instances in support of the averments of the 
first count and to state instances which were not set out 
in the indictment. These last two points were raised by 
objections by the defendant’s counsel. 

The District Attorney failed to show that the defend¬ 
ant was in the class required to register unless he was 
found in possession of some of the contraband article, 
and if he was not found in possession he could not be 
charged as a dealer and distributor. This last point was 
raised by the defendant (page 6), also by motion to 
return a verdict of not guilty (page 7). 

The Court failed to withdraw a juror on account of 
the misconduct of the District Attorney in asking Spear 
if the package received by him from Rakusin was identi¬ 
fied at the time to him by Rakusin by means of writing 
or otherwise as being a package alleged to have been 
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bought by one Charles P. Ruby and permitting the 
witness Spear to state how this particular package was 
identified to him by Ruby (Record, p. 6). 

The Court refused to withdraw a juror on account of 
the misconduct of the District Attorney in asking the 
witness Rakusin whether or not at the time he turned 
this package over to Spear there was any writing on the 
package to identify it as being a package alleged to have 
been purchased by one Charles P. Ruby, and the Court 
permitted the jury to construe the contents of the mem¬ 
orandum. These last two points were raised by motion 
to withdraw a juror (Record, p. 6) and also by the 
defendant’s counsel in moving for a directed verdict of 
not guilty (Record, p. 7), and also on the ground that 
it was hearsay twice removed and necessarily preju¬ 
dicial (Record, p. 7). 

The defendant’s counsel moved for a directed verdict 
upon the first count upon the ground that there was no 
evidence of any dealing within the meaning of the law 
and that there w r as no possession found in the defendant, 
and that the presumption cannot be taken against him, 
and that there was no course of dealing (Record, p. 7). 

Also during the progress of the said trial the defend¬ 
ant’s counsel moved to direct a verdict on the second 
count (Record, p. 7). 

The District Attorney was also permitted to interro¬ 
gate the defendant beyond the scope of the examination 
in chief and to inquire of him where he was on a certain 
date, other than the date mentioned in the indictment, 
and the District Attorney was permitted to ask the de¬ 
fendant if Ruby had spoken to him about “H” or “M”. 
This was duly objected to by the defendant’s counsel 
and the objection overruled (Record, p. 7). 

The District Attorney also asked the defendant had 
he ever dealt in “H” or “M”, and for this reason the 
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defendant’s counsel moved to withdraw a juror on 
account of the misconduct of the District Attorney, 
which the Court refused to do (Record, p. 7). 

The District Attorney also asked the defendant if 
between Jke second day of January, 1922, and the fifth 
day of if he had ever dealt in any “C” 

or “M” or any*‘H”, for which the defendant’s counsel 
moved to withdraw a juror which the Court overruled 
(Record, p. 7). 

The defendant also filed a motion for a new trial for 
the following reasons: 

1. That the verdict is contrary to the evidence; 

2. That the verdict is contrary to the weight of the 

evidence; 

3. That the verdict is contrary to the law given to the 

jury by the Court; 

4. That the Court erred in instructing the jury; 

5. That the Court erred in refusing to admit evidence 

contrary to law; 

6. That the Coulrt erred in admitting evidence 

contrary to law; 

7. That new and material facts have come to light 

since the trial, 

which was overruled (Record, p. 7). 

II 

. SPECIFICATION OF ERRORS 

(1) Failure to withdraw a juror on account of the 
misconduct of the District Attorney in referring to dif¬ 
ferent occasions than those in the indictment. 

(2) In permitting the District Attorney to refer to 
incidents on the 16th day of October, a date not men¬ 
tioned in the indictment, and for permitting the District 
Attorney to state that he expected to show additional 
incidents to support the averments to the first count, 
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and to state instances which were not set out in the 
indictment. 

(3) In failure to require the District Attorney to show 
that the defendant was within the class of persons re¬ 
quired to register unless he was found in possession of 
some of the contraband drugs, and that if he was not 
found in possession he could not be charged as a dealer 
and distributor. 

(4) In failing to withdraw a juror on account of the 
misconduct of the District Attorney in asking the witness 
Spear, “If the package received by him from Rakusin 
was identified to him by Rakusin by means of writing 
or otherwise as being a package alleged to have been 
bought by one Charles P. Ruby,” and in permitting the 
witness Spear to state as to how this particular package 
was identified to him by Ruby. 

(5) In failing to withdraw a juror on account of the 
misconduct of the District Attorney in asking the witness 
Rakusin whether or not at the time he turned over this 
package to Spear there was any writing on the package 
to identify it as being the package alleged to have been 
purchased by Charles P. Ruby, and in permitting the 
jury to construe the contents of the memorandum. 

(6) In overruling the objection that this evidence was 
twice removed and necessarily prejudicial and error and 
hearsay. 

(7) In overruling the defendant’s motion to return a 
verdict of not guilty. 

(8) In overruling the defendant’s motion to direct a 
verdict on the first count on the ground that there was 
no evidence of any dealing within the meaning of the 
law and no possession found in the defendant and the 
presumption could not be taken against him that there 
was no course of dealing. 
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(9) In overruling the defendant’s motion for a directed 
verdict on the second count. 

(10) In permitting the District Attorney to interro¬ 
gate the defendant and to inquire where he was on cer¬ 
tain dates other than the dates of the indictment and 
in permitting the District Attorney to ask the defendant 
if Ruby had spoken to him about “M” or “H”. 

(11) In failing to withdraw a juror on account of 
the misconduct of the District Attorney in asking the 
defendant if he ever dealt in “M” or “H”. 

(12) In failing to withdraw a juror on account of 
the misconduct of the District Attorney in asking the 
question of witness, “Between the second day of Jan¬ 
uary, 1922, and the fifth day of December, 1922, have 
you ever dealt in any “C” or any “M” or any “H”? 

(13) In overruling the motions to direct a verdict 
of not guilty. 

(14) In overruling the motion for a new trial. 

UNASSIGNED ERRORS 

There are other errors which are not assigned, but 
which the Court under its power has the authority to 
take advantage of. First, there is no person alleged to 
have bought in the third count. 

Second, thesa entrapment in making the sale. 

Ill 

BRIEF OF ARGUMENT 

1. Failure to withdraw a juror for misconduct of the 
District Attorney in referring to incidents not in the 
indictment. 

The rule is stated in 2, R. C. L., at page 436, as follows: 

“It is well settled that argument of counsel may 
be so prejudicial to the rights of the opposite party 

206 B—2 
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that the prejudice cannot be overcome by the Court 
in rebuking the attorney or instructing the jury not 
to regard counsel’s argument in arriving at a proper 
solution of the case. The reviewing court will grant 
a new trial when such prejudice results. In this 
connection it is well to consider that it is usually 
impossible for the jury entirely to disregard im¬ 
proper and prejudicial remarks of counsel although 
instructed so to do by the Court. Such remarks 
are fastened upon their minds and mingled with the 
testimony beyond the possibility of separation, and 
necessarily receive weight in the considerations that 
induce the conclusion arrived at by the jury.” 

The District Attorney was permitted to refer to inci¬ 
dents on the 16th day of October not mentioned in the 
indictment and to^state that he expected to show addi¬ 
tional incidents to support the averments of the first 
count and to state instances which were not set out in 
the indictment. This was duly excepted to by counsel 
for the defendant which was overruled, and the District 
Attorney was allowed to make such statement. This is 
certainly prejudicial error (Record, pp. 5-6). 

It is said in 26 R. C. L. on page 1021: 

“No one doubts, of course, that counsel on the 
trial of the case should not interject extraneous mat¬ 
ter before the jury to influence a verdict or by ques¬ 
tions or remarks endeavor to bring before the jury 
matters which could not be introduced in evidence.” 

On page 1021, same citation, at the top of the page: 

“Among instances of misconduct which may be 
mentioned are allegations between counsel, including 
imputation as to veracity, interjections of preju¬ 
dicial matter by way of remarks during the trial, 
asking incompetent questions merely for the purpose 
of prejudice and the improper brow beating of wit¬ 
nesses” (See also Gardner vs. State, 97, Arkansas, 
63.) 
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2. Failure to withdraw a juror for misconduct of the 
District Attorney in referring to additional incidents not 
included in the indictment (Record, pp. 5-6). 

The authorities on No. 1 above quoted are also applica¬ 
ble to this argument. 

3. The defendant did not come in class required to 
register. 

There are three counts in this indictment. The first 
count is drawn under the first section, alleging that the 
said defendant “did manufacture, produce, compound, 
sell, deal in, dispense, distribute, administer and give 
away opium, etc” (Record, p. 1). 

The second count is drawn under Section 2, alleging 
that the said defendant “did sell, barter, exchange, and 
give away the aforesaid products, not in pursuance of a 
written order from ’said Charles P. Ruby on a permit 
issued in a blank” (Record, p. 2). 

The third count is drawn under Section 1, page 11, of 
the Narcotic Act, “for selling narcotics in a manner other 
than from and in the original package having affixed 
thereto a proper stamp” (Record, p. 2). We will first 
discuss the first count of the indictment. 

The evidence to maintain the first count in this indict¬ 
ment will be found on the record, page 12. 

Counsel for the Government stated that the Govern¬ 
ment would rely upon the alleged sale being made by 
the defendant to a man named Ruby, and that no evi¬ 
dence alleged to have been taken as the result of any 
search and seizure would be offered in any shape or 
form (Record, p. 10), but the only evidence of sale to 
support the first count is the testimony of Charles F. 
Ruby (Record, p. 12). And the only evidence upon this 
point is that Williams said, under inquiry of Ruby: 

“If he (Williams) could sell him (Ruby) some 
dope, and he (Williams) said ‘yes.’ He said ‘How 
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much?’ I said ‘Ten Dollars’ worth.’ He said he 
did not want to sell Ten Dollars’ worth; he only 
wanted to sell $25. I told him I didn’t have $25; 
that I only had $10. So he didn’t say anything for 
about a minute, and then he called another man 
over to the machine where I was. Who the man 
was, I do not know. I wouldn’t recognize him. 

“Mr. Williams took the money—no; Mr. Williams 
called this man over and told him to go in and get 
it; where he got it I don’t know. Mr. Williams 
told the witness to go to 4VL> and D Streets and wait 
for him; that witness went over there and waited 
and after a while a machine drove up. Mr. Williams 
was driving and this man was seated in the front 
and there was another man in the back. The man 
that jumped out gave me this dope and I gave him 
the money and the man ran and jumped in the 
machine and they went away. Witness does not 
know whether this other man who gave him the 
package was the same man to whom Williams had 
talked and to whom Williams had said ‘Go in and 
get it.’ That witness did not know either of these 
two men who were in the machine; that he had 
never seen them before. That it was a white 
package.” 

This is all the evidence there is in the case which in 
any way connects Williams with any one of the three 
counts. The Court on the record, page 19, charged the 
jury as follows: 

“Now if you find the defendant Williams had in 
his possession or under his control narcotics as set 
out in the indictment, then from that fact there 
arises a presumption of his guilt under the first 
count of the indictment. As to the second and 
third counts the Government must prove the specific 
sales mentioned therein to Ruby.” 

Here seems to be a very prominent hiatus, because 
in the first count the evidence is exactly the same as 
in the second and third counts as to the sale. 
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The authority of the Court to give this instruction 
will be found in Section 8: 

“Such possession or control shall be presumptive 
evidence of the violation of this Section (meaning 
Section 8) and also a violation of the provisions of 
Section 1 of this act.” 

The Court erred here, because certainly where the 
only evidence of any violation under the first count was 
the alleged sale to Ruby. A mere sale cannot be a viola¬ 
tion of any of the other provisions of Section 1; namely, 
to import, manufacture, produce, compound, deal in, 
dispense, distribute and administer. It was those acts 
that Section 8 intended to be prima facie evidence of the 
violation of Section 1 under Count 1 in this indictment. 
If the Government relied on the sale only, which it did, 
then the Court should not have instructed the jury “that 
there arises a presumption of guilt under the first count 
of the indictment” (Record, p. 19), for he further goes 
on and says, as to the second and third count: “The 
Government must prove the specific sales mentioned to 
Ruby” (Record, p. 19). If the prosecution must prove 
the specific sales made to Ruby in the second and third 
counts, the Government would certainly have to do so 
under the first count. There is absolutely no evidence 
that this dope was ever in the possession of Williams, 
certainly not sufficient for a conviction for sale, as a 
careful analysis of it will disclose. Section 8 expressly 
provides that there are certain persons that may have 
such drugs in their possession without registering. Those 
are enumerated in Section 8, namely, “any employees 
of registered persons, or nurses under the supervision of 
a physician, dentists, veterinary surgeons, etc.” And 
there are many other exceptions under the decision in 
U. S. vs. Jin Fuey Moy, 241, U. S., 394, 60 Law Ed., page 
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1001. In this case the Court says, in a somewhat elabo¬ 
rate discussion about the sufficiency of possession for 
conviction: 

“Approaching the issue from this point of view, 
we conclude that any person not registered under 
Section 8 cannot be taken to mean any person in 
the United States, but must be taken to refer to 
the class with which the statute undertakes to deal 
with the persons who are required to register under 
Section 1. It is true that the exemptions of posses¬ 
sion of drugs prescribed in good faith by a physician 
is a powerful argument, taken by itself, for a broader 
meaning. This exemption stands alongside of the 
one that saves employees of registered persons as 
do Sections 1 and 4 and nurses under the supervision 
of physicians, etc.” 

This case intends to make no person guilty by mere 
possession unless it is shown that he is one of those per¬ 
sons required to register. There is no evidence in this 
case to show whether Charles Williams came within that 
class or not. Any other construction the Court says 
would be straining the Constitution. In Lewis vs. United 
States, in the Circuit Court of Appeals, Ninth Circuit, 
February 18, 1924, to be found in the Federal Reporter 
for April 17, 1924, on page 678, the headnotes are as 
follows: 

“The mere possession of narcotics is not punish¬ 
able under the Harrison Narcotic Act unless the 
accused belongs to that class of persons required by 
Section 1 to be registered and pay a special tax.” 

The Court further says: 

“He may have been addicted to the use of opium 
and may have had possession of a quantity of the 
drugs, but unless he was one of those persons re¬ 
quired to register, mere possession would not subject 
him to the penalties provided by Section 1 of the 
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statute,” citing U. S. vs. Jen Fuey Moy, supra and 
Johnson vs. U. S., 294 Fed., 753, decided January 21, 
1924. 

At page 755 the Court said: 

“In view of the retrial of the case, it becomes 
necessary to pass upon the sufficiency of the indict¬ 
ment. For reasons already stated, the indictment is 
defective, unless the general averment that the 
plaintiff in error was a person required to register 
is equivalent to an averment that he imported, man¬ 
ufactured, produced, compounded, sold, dealt in, 
dispensed, or gave away narcotic drugs, or engaged 
in some such activities, and, in our opinion, it is 
not, for two reasons: First, such an indictment gave 
no information whatever to the defendant as to the 
particular nature of the charge against him. He is 
required to register if he does any one of eight dif¬ 
ferent things, having little or no connection with 
each other. In other words, he cannot know whether 
he is charged with producing opium or dispensing 
cocaine. It would seem on general principles that 
such an indictment is fatally defective. Thus, in 
Bartlett vs. U. S., 106 Fed., 884, 46 C. C. A., 19, it 
was held by this Court that an indictment charging 
that a bankrupt falsely omitted certain of his prop¬ 
erty from his schedules is defective, unless it goes 
further and alleges that he had property and de¬ 
scribes the property omitted. In State vs. Roberts, 
22 Wash., 60 Pac. 65, the information charged that 
the defendant made oath that he was not directly 
or indirectly interested in any bet or wager, on the 
result of an election, whereas, in truth and in fact, 
he was directly interested in a certain bet and wager, 
on the result of such an election. In holding the 
information bad, the Court said: 

“Again, the averment that the plaintiff in error 
was a person required to register is a naked conclu¬ 
sion of law at best. If he did certain things, or 
engaged in certain activities, he was required to 
register as a matter of law; and, if he did none of 
these things, he was not. As we have already seen, 
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the Court below was of opinion that no person can 
possess narcotics lawfully without registering, and 
it would be going a long way indeed to presume 
that the grand jury did not fall into the same error. 
The question of the sufficiency of a similar indict¬ 
ment was reserved by this Court in Bacigalupi vs. 
U. S. (C. C. A.) 274, Fed. 367. In Pendleton vs. 
U. S., supra, it was held that a like indictment was 
defective. A contrary ruling seems to have been 
made without discussion in Miller vs. U. S. (C. C. 
A.) 228 Fed., 816, but it would seem upon principle, 
as well as upon authority, that where a crime can 
only be committed by a particular class of persons, 
the indictment showing upon its face that the de¬ 
fendant belonged to that class, by direct averment, 
not as a mere conclusion of law; for example, it 
would not be sufficient, in an indictment for illegal 
voting, to charge that the defendant was not a quali¬ 
fied voter, without setting forth the grounds of dis¬ 
qualification. Quinn vs. State, 35 Ind., 485, 9 Am. 
Rep. 754. So in a prosecution for failing to register 
under the Selective Service Act (Comp. St. Arts. 
2044-d-2044-k) we apprehend it would not be suffi¬ 
cient to charge that the defendant was required to 
register. The indictment or information should go 
further, and show that he was one of the particular 
class mentioned in the statute. 

“For these reasons, the judgment is reversed, and 
the cause is remanded to the Court below, with 
instructions to sustain the demurrer.” 

As to the second count, it is incumbent upon the Gov¬ 
ernment to prove that the defendant did sell, barter, 
exchange, or give away to one Charles F. Ruby a certain 
quantity of narcotics, etc. The count says “that the 
said defendant did sell, barter, exchange and give away 
to Charles F. Ruby certain drugs not in pursuance of a 
written order from Charles F. Ruby.” In the first place 
the Government does not state who this Charles F. Ruby 
is. The indictment would lead one to believe that the 
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order must come from Charles F. Ruby and be signed 
by Charles F. Ruby, when the law provides who shall 
give these orders. It is only doctors, dentists, veterinary 
surgeons, etc., who can give them and sign them; but 
the indictment does not state in this count that Charles 
Ruby did not have such an order from one of these physi¬ 
cians or persons authorized to give it. It simply says 
“not in pursuance of a written order from Charles P. 
Ruby” (Record, p. 2). The natural influence to be 
drawn from that language is that Charles Ruby should 
sign such order. This is a fatally defective allegation, 
because Ruby might have’had such an order from a 
person authorized to give it, and might have obtained 
the narcotics upon that order, a situation, the existence 
of which the indictment does not negative. Certainly 
the Government must allege in this count all that is 
required under Section 2 of the law. 

Again, at the bottom of said section, it says: 

“Nothing contained in this section shall apply to 
dispensing or distributing any of the aforesaid drugs 
to a patient by a physician, dentist, etc.” 

This makes an exception to the sale “without such 
written order”; and there are others under (b) and (c) 
of said paragraph. Again, this count comes within the 
same reasoning and argument as to possession that was 
made with reference to the first count, and the same 
cases there cited are applicable here. 

As to the third count: There is no crime charged 
because there is no allegation of any person to whom 
the sale was made (Miller vs. United States, 288 Fed., 
816). 

“We think as to each count of said indictment 
except the fourth the demurrer should have been 
sustained on the third ground above stated. No 
person is alleged in these counts to whom it is 
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charged that Miller sold, dispensed, or gave away 
morphine, nor is it even alleged that it was sold, 
etc., to persons unknown. Nothing is charged which 
would have identified the sale intended to be here 
charged, as between several sales committed on the 
same date. These counts were challenged by a 
timely demurrer which should have been sustained. 
It is not sufficient to charge an offense solely in the 
language of the statute unless such charge makes 
such statement of the facts and circumstances as 
will inform the accused of the specific offense, com¬ 
ing under the general description, with which he is 
charged, to the end that he may prepare his defense 
and plead the judgment as a bar to any subsequent 
prosecution for the same offense. U. S. vs. Hess, U. 
S. 483, 487, 8 Sup. Ct., 571, 31 L. Ed., 516, Larkin 
?;«. U. S, 107 Fed, 697, 699, 46, C. C. A. 588, Feh- 
ringer vs. People, 59 Colo, 3, 147 Pac, 361, 362. As 
to the fourth count, that was sufficient. It fully 
charges an unlawful possession of morphine, giving 
the time and place of such and an unlawful posses¬ 
sion, by one not registered who was a person required 
to register. U. S. vs. Jin Fuey Moy, 241 U. S. 394, 
36. Sup. Ct. 658, 60 L. Ed, 1061, Am. Cas. 1917, 
D. 854.” 

4. Hearsay evidenoe twice removed. 

The evidence of Charles F. Ruby and Spear (Record, 
n. 6,) shows that the testimony of Spear in reply 
to the question: “If the package received by him from 
R. Rakusin was identified at the time to him by Rakusin 
by means of writing or otherwise as being a package 
alleged to have been bought by one Charles P. Ruby” 
is certainly the most flagrant kind of hearsay testimony. 
And also the testimony of Rakusin as to (Record, p. 6, 
par. 13) “whether or not at the time he turned this pack¬ 
age over to Spear there was any writing on the package 
to identify it as being a package alleged to have been 
purchased by one Charles F. Ruby.” 
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Both of these paragraphs show violation of the rule 
on hearsay evidence. 

It is true that on the record, page 16, the Court under¬ 
took to take care of this error as follows (Record, p. 16): 

“I will instruct the jury that the contents of that 
memorandum are no proof of the fact that a sale 
had been made. I simply admit the evidence as a 
means of identifying the particular package which 
the witness states was turned over to the other wit¬ 
ness : the contents of that memorandum are no proof 
whatever of the facts stated in the memorandum, 
and you could not consider them as such.” 

It will be noticed that the testimony of Spear (Record, 
p. 14) was wholly hearsay as to the memorandum, yet 
the Court permitted it to go in, saying he would consider 
a motion later. Then, when Rakusin took the stand 
(Record, pp. 15 and 16), he undertook to construe the 
memorandum, and it was at that point in his testimony 
that the court qualified his evidence. It was never quali¬ 
fied as to the testimony of Spear. In both instances 
counsel for the defendant moved to withdraw a juror. 

“It is not all hearsay that is cured by explanation 
or instruction from the Court. The admission of 
hearsay evidence is not cured by instruction.” 22 
C. J. 205, note 1. Demoney vs. Walker, I N. J. 
law, 37. 

5. Hearsay evidence twice removed and permitting the 
jury to construe the contents of memorandum. 

The same argument is applicable under this heading 
as under heading 4, strengthened by the further fact 
that here the jury were allowed to construe the contents 
of the written memorandum. 

6. Overruling defendant’s motion to return a verdict 
of not guilty. 

The entire analysis of this case, heretofore made, and 
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the reference thereto, made under paragraph 3 and other 
paragraphs, is especially applicable here. In the first 
place, the testimony of Ruby is all the evidence the 
Government had. Offset against that is the defendant’s 
presumption of innocence; the requirement of the Gov¬ 
ernment to prove beyond a reasonable doubt the com¬ 
mission of the crime charged; and Ruby’s testimony, 
standing alone, is not sufficient for a conviction against 
the absolute denial and the oath of the defendant. Again, 
the testimony of Ruby does not show that he ever bought 
from Williams, giving it its strongest construction. It 
simply shows (Record, p. 12), Ruby asked Williams, “if 
he could sell him some dope, and he said “yes.” Then 
followed a discussion as to the quantity. “Then he 
(Williams) called another man over to the machine 
where he was.” The man went and got the dope, sold 
it to Ruby and took the money. There is no evidence 
that Williams took any part in it, and, giving it its dark¬ 
est character, it simply showed that Williams told Ruby 
where he could get some dope, and that is all there is 
to it. The evidence relied upon was hearsay in great 
measure and highly prejudicial "to defendant. The ver¬ 
dict proves that the jury had no proper comprehension 
of this case and convicted the accused upon a mere 
shadow of a “presumed crime” which cannot be the basis 
of a valid conviction. U. S. vs. Brown, 224 Fed., 135. 
“The Harrison Act does not apply to mere consumers.” 
U. S. vs. Wade, 224 Fed., 280, U. S. vs. Wilson, 225 Fed., 
84. “It will not satisfy the demands of a Constitutional 
Government to say that this or that construction is the 
beneficial intent or policy of the Government or the 
reason of its enactment.” Hadden vs. Clark (Walden vs. 
Barney, 5 Wall., 107). 

7. In overruling the objection that this evidence was 
twice removed and error and hearsay. 
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This assignment applies particularly to Ruby’s testi¬ 
mony (Record, p. 12), and the same argument is made 
with reference to this as was made in regard to the testi¬ 
mony of Spear heretofore referred to. 

8. In overruling the defendant’s motion to direct a 
verdict on first count. 

This subject has been fully argued in paragraph 3. 

9. In overruling the defendant’s motion to direct a 
verdict on the second count. 

This subject has been fully argued in paragraph 3. 

10. Evidence beyond evidence in chief. 

This subject has been fully argued in paragraph 3. 

11. District Attorney trying to show other crimes, 
misconduct. 

There are certain cases in which evidence of other 
crimes may be shown, not charged in the indictment, 
but these constitute exceptions to the general rule. That 
law applies where such evidence is admitted for the pur¬ 
pose of showing intent, such as in a common scheme to 
defraud, etc. Under this, act, however, the mere fact 
of sale and possession, etc., without complying with cer¬ 
tain requirements of the law establishes a crime. No¬ 
where does intent affect or make it a crime. In other 
words, to sell narcotics without a proper license is the 
crime regardless of intent. Therefore, the statement 
made by the District Attorney, that he intended to “show 
other crimes,” etc., was highly prejudicial error, and 
permitting him to ask the defendant if he had spoken 
to Ruby about buying “M” or “H” and whether he had 
dealt in “M” or “H” (Record, p. 7) was highly preju¬ 
dicial error (Lawyers’ Report Ann., 1907 D., p. 388). 

“Evidence of assault and battery in any way or 
connected with the robbery charged, the only effect 
of which would be to create a prejudice against the 
defendant is inadmissible, and, where there is a 
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separation as to the two crimes and no connection 
is established beyond that of place and similarity, 
the evidence of the first crime is inadmissible to 
establish any of the elements which constitute the 
other” (L. R. A., 1907 D., p. 388). 

There are many cases cited in this note. 

12. Misconduct in trying to show other crimes, mis¬ 
conduct. 

The same argument applies to this subject as to No. 11. 

13. In overruling the motion for a new trial (Record, 

p. 11). 

The whole argument in this case heretofore made is 
hereby referred to to support this motion, especially 
under paragraph 3. 

14. Errors unassigned. (1) No person alleged to have 
bought in the third count. 

This subject has been fully discussed in paragraph 3, 
to which reference is hereby made. (2) Entrapment in 
making sale. 

Charles F. Ruby, the man that claims to have bought 
the narcotics in question, testified on record (p. 12) that 
he w r as introduced to Williams; that he did not know 
him before the 10th day of October; that he met Rakusin, 
the narcotic agent, at 9th and Pennsylvania Avenue, 
from whom he received some money; that he went down 
to Williams’ house (although it is not shown that he 
knew where Williams’ house was); and the evidence 
shows at that point that he was the one that forced the 
sale. This comes strictly within the rule of entrapment 
and is not within the class of offenses in which the courts 
of the land have permitted verdicts and convictions such 
as this to stand. “The Government officers and their 
instruments may detect persons suspected of crime, but 
they must not create criminals.” U. S. vs. Hawley, 202 
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Fed., 349. In the 6th Texas Appeals, 665, the Court 
said: 

“A case is not within the spirit of the Criminal 
Code where the officer originates the intent and 
apparently joins a defendant in the criminal act 
first suggested by the officer merely to entrap the 
defendant.” 

This case seems to be on all fours with the case above. 
273 Fed., 35. Butts vs. U. S. and many cases on page 38. 

IV 

CONCLUSION 

The dictates of justice and conscience and the demand 
for a fair trial of all persons accused of crime demand 
the reversal of this judgment. 

Respectfully submitted, 

E. S. # Clark, 

William E. Leahy, 
Attorneys for Appellant. 

Washington, D. C., 

August 11, 1924. 
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In the Court of Appeals of the District of 

Columbia 


Charles Williams, otherwise known 
as “ Sonnie Williams,” appellant 

v. 

The United States, appellee 


No. 4140 


BRIEF FOR APPELLEE 


STATEMENT OF THE CASE 

Appellant, hereinafter called the defendant, was 
indicted, tried for, and convicted of a violation of 
the Harrison Narcotic Act. The indictment con¬ 
tained three counts. The first commonly known as 
and called the “dealers’ count,” charged a continuous 
violation of the Act for the approximate period of one 
year, namely, 1922 (R. 1) ; the second count charged 
an illegal sale, barter, etc., of narcotics by the 
defendant to one Charles P. Ruby, on October 10, 
1922 (R. 2) ; the third count charged an illegal sale, 
purchase, etc., of narcotics by defendant on October 
10, 1922. 

The jury having been empaneled and sworn in the 
above entitled cause, counsel for the Government pro¬ 
ceeded to make an opening statement, in the course 
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of which he stated that he proposed to prove that 
defendant had been guilty of a violation of the Harri¬ 
son Act upon a date not specifically named in the 
indictment, but upon a date within the period of 
time alleged in the first count of the indictment 
(R. 10). Counsel further stated, in answer to an 
inquiry by the Court, that he proposed to prove said 
offense bv reason of conversations had with defend- 
ant, the substance of such conversations not being 
stated (R. 11). 

The substance of the testimony produced by the 
Government is as follows: 

One Ruby testified that he knew defendant, went 
to his home on October 10, 1922, and asked 
defendant to sell him some narcotics; that after some 
conversation with defendant, defendant sent a man, 
unknown to the witness, after the same; that this man 
returned and, in the presence of defendant, handed 
to the witness a package, for which he was paid ten 
dollars; that no order as required by law was given 
defendant for said package; that this package was 
turned over by witness to Officers Rakusin and 
Sanders (R. 12). Witness further testified that he 
turned over to Officers Rakusin and Sanders the iden¬ 
tical package purchased through defendant (R. 13). 
x Samuel L. Rakusin, then called by the Govern¬ 
ment, stated that he gave said Ruby ten dollars 
on October 10, 1922, and that within an hour and 
one-half thereafter Ruby turned over to him a 
package, which he had purchased from defendant; 
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that witness turned the same over to Albert E. 
Spear, Government chemist, for analysis (R. 13). 

Mr. Spear, next called, stated that he had re¬ 
ceived a package from said Rakusin; that an analysis 
of its contents showed it to contain 95 grains of 
cocaine hydrochloride (R. 15); that the package had, 
under order of the Narcotic Division, been destroyed 
(R. 15), but that said package had been identified, 
when submitted to him, by a memorandum written 
thereon; said memorandum stating that said package 
had been turned over to Rakusin by Ruby (R. 14). 

Mr. Rakusin, having been recalled by the Govern¬ 
ment, stated that there was a written memorandum 
on said package which set forth that the package 
had been turned over to the witness by said Ruby 
on October 10, 1922; that this was the only package 
received by witness from Ruby on that date (R. 16). 

Appellant took the witness stand, in his own behalf, 

and denied that he saw witness Ruby on October 10, 

1922. He stated that he (defendant) was not in the 

city at the time Ruby testified that the narcotics 

were purchased; that he had never seen Ruby until 

confronted by him at the Commissioner’s hearing 
♦ 

in this cause; that he was in New York when a search 
warrant was made of his house (R. 17). 

Upon cross-examination, defendant was asked 
where he was on each of five days named. To each 
of these questions he made no response (R. 17). 
Inquiry was further made as to whether defendant 
had ever dealt in any “ C” (cocaine), “IJ” (heroin), 
or “M” (morphine). The record does not show 
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that defendant answered or refused to answer any 
of these questions (R. 18). 

Defendant thereupon rested, and after instruction 
the jury received the case (R. 19), thereafter return¬ 
ing a verdict of guilty on all three counts (R. 3). 

ARGUMENT 

The brief of defendant fails to treat of the original 
assignment of errors numbered one, two (R. 5), 
six, seven, eight, nine, ten, fourteen (R. 6), and 
twenty-two. These, therefore, are deemed and 

treated as waived. Assignment numbered thirteen 
in defendant's brief (p. 7) is not to be found as an 

assignment of error in this case. (R. pp. 5, 6, 7.) 

The reply to the brief of defendant will be treated 
in the same order as taken by counsel in said brief. 

ASSIGNMENTS NOS. 1 AND 2 

(1) Failure to withdraw a juror on account of the 
misconduct of the District Attorney in referring to 
different occasions than those in the indictment. 

(2) In permitting the District Attorney to refer to 
incidents on the 16th day of October, a date not 
mentioned in the indictment, and for permitting the 
District Attorney to state that he expected to show 
additional incidents to support the averments to the 
first count, and to state instances which were not 
set out in the indictment. 

There is no question that the law is as stated by 
counsel for the defendant when he cites 2 R. C. L. 
436 (Defendant's Brief, p. 7). That, this Court can 
readily see is the standard textbook statement found 
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in every author's work. However, as applied to the 
point at issue here, it is entirely out of place and 
inapplicable. The same is true of the other citations 
quoted from 26 R. C. L. 1021 (Defendant's Brief, 

p. 8.) 

As a general statement, they can not be denied; 
but as applied to the error here assigned they utterly 
fail to sustain the point made. 

It was not error for the District Attorney to refer 
to incidents occurring on October 16, 1922, because 
(as counsel for defendant says) that day was “not 
mentioned in the indictment" (Br. 8). 

Nor was it error for the District Attorney “to 
state that he expected to show additional incidents 
to support the avertments of the first count," and 
“to state incidents which were not set out in the 
indictment" (Br. 8). 

The first count of the indictment was good. 

Robinson v. 17. S ., 53 App. D. C. 96, 97, 
288 Fed. 450, 451. 

Stetson v. U. S. y 257 Fed. 689. 

Hayden v. U. S. y 284 Fed. 852, 858. 

The time when the offense was committed could 
have been proved on any date between January 2, 
1922, and December 5, 1922. In fact, the offense 
could have been proved upon any date within the 
statute of limitations. 

“The rule is well established that, in criminal 
prosecutions generally, proof of any day before the 
finding of the indictment within the period of 
limitations will be sufficient." 
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Ledbetter v. U . S ., 170 U. S. 606, 612. 

Laner v. jDisf. of Col., 11 App. D. C. 453. 

In Yeager v. U. S ., 16 App. D. C. 356, 358, the 
Court said: 

The statute creating this offense (rape) 
does not require proof of the commission of 
the act on the particular day charged in the 
indictment, or upon any other day certain, 
and there is nothing in the nature of the 
offense itself that requires it to be made an 
exception to the general rule. The possi¬ 
bility of prejudice to the defendant is no 
greater in this than in many other cases 
where the penalty is severe. His protection 
lies in the requirement that the actual com¬ 
mission of the offense shall be proved beyond . 
a reasonable doubt. To go further and re¬ 
quire proof also of the particular day, with 
the same degree of certainty, would raise a 
serious impediment to the enforcement of 
the law for which no sound reason can be 
assigned. 

See also Lorenz v. U. S ., 24 App. D. C. 337, 391. 

This language is applicable to the present case 
and clearly shows that defendant was not prejudiced 
by the remark or statement of the District Attorney 
that he would prove an offense on a day not specific¬ 
ally named in the indictment. 

Moreover, the remark was not addressed to the 
jury, but was elicited by a remark of the trial justice 
and such inquiry by that justice was drawn forth 
by the objection made by counsel for the defendant 
(R. top of p. 11). Under such circumstances, there 
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was no error committed. Crawford v. U. S. 30 App. 
D. C. 1, 28. 

In Nichamin v. U. S., 263 Fed. 880, 882 (CCA) the 
following appears: 

While it is true that the evidence did not 
sustain these statements, the District Attorney 
in making this statement was probably in 
good faith; at least nothing appears to the 
contrary. He stated the facts as he expected 
to prove them. * * * The failure of the 
District Attorney to sustain his opening state¬ 
ment by the evidence could not be prejudicial 
to the defendant but rather to the Govern¬ 
ment. The question of guilty knowledge, 
however, was one for the jury, and notwith¬ 
standing the proof did not correspond to the 
statements made by the District Attorney, 
the jury did find the defendant guilty. 

See also 17. S. v. Stern, 186 Fed. 854, 856. 
(Affirmed 193 Fed. 888.) 

Where statements by the District Attorney in his 
opening are not foreign to the issue and are made 
in good faith, and with reasonable grounds to believe 
certain evidence admissible there is no prejudicial 
error, although these statements are not proved, 
or the evidence, when offered, is rejected. 

State v. Allen, 100 Iowa 7, 9. 

People v. Searcey, 121 Cal. 5. 

Nelson v. State, 139 Ark. 13, 15. 

Ragsdale v. State, 132 Ark. 210, 213. 

Weaver v. State (Okl. Cr. App.), 211 Pac. 
1062, 1063. 

Choate v. Commonwealth , 176 Ky. 427, 442. 
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The test to be applied to the prejudice worked by 
the opening statement is whether or not such state¬ 
ment w r as made in good faith. As said in the murder 
trial of People v. Wang Hing, 176 Cal. 699, 700: 

* * * Conceding, however, that no evi¬ 
dence was offered in support of the statement 
so made to the jury, there is nothing in the 
record tending to show that it was made in bad 
faith or without intention of trying to support 
it by evidence. In the absence of such 
showing it can not be said the District Attor¬ 
ney was guilty of misconduct because he failed 
to produce such evidence. People v. Gleason , 
127 Cal. 323; People v. Searcey , 121 Cal. 1. 

In Herndon v. State , 82 Tex. Cr. Rep. 232, 236, the 
District Attorney stated that he expected to prove 
that defendant made a written confession and this 
he would introduce in evidence. No such paper 
was ever introduced, nevertheless the Court refused 
to reverse the case on that ground. 

In the present case, the Assistant District Attorney 
made no further mention of the confession or admis¬ 
sion of the defendant as to his being a dealer in 
narcotics. He simply stated that he would not 
rely upon this evidence (R. I.). Consequently, the 
timely “withdrawal of objectionable remarks” (con¬ 
ceding they were objectionable) “made by a pro¬ 
secuting officer * * * will be deemed to have 
removed any prejudice produced in the minds of 
the jury thereby and to have so far cured the error 
that a reversal will not be had therefor.” Crawford 
v. U. S., 30 App. D. C. 1, 30. 
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In any event, evidence of other and independent 
sales of narcotics is admissible to show intent and 
motive. 

Thompson v. United States, (CCA) 258 Fed. 

196. 

Wor kin v. United States, (CCA) 260 Fed. 

137. 

Dysart v. United States, (CCA) 270 Fed. 77. 

ASSIGNMENTS NOS. 3, 8, 9, AND 10 

(3) In failure to require the District Attorney to 
show that the defendant was within the class of 
persons required to register unless he was found in 
possession of some of the contraband drugs, and that 
if he was not found in possession he could not be 
charged as a dealer and distributor. 

(8) In overruling the defendant’s motion to direct 
a verdict on the first count on the ground that there 
was no evidence of any dealing within the meaning 
of the law and no possession found in the defendant 
and the presumption could not be taken against 
him that there was no course of dealing. 

(9) In overruling the defendant’s motion for a 
directed verdict on the second count. 

(10) In permitting the District Attorney to inter¬ 
rogate the defendant and to inquire where he was 
on certain dates other than the dates of the indict¬ 
ment and in permitting the District Attorney to ask 
the defendant if Ruby had spoken to him about 
“M” or “H ” 

10458—24t-2 
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The argument of counsel for defendant in the brief 
filed herein can not be separated so as to apply dis¬ 
tinctly to any one of these particular numbered assign¬ 
ments of error. Assignments numbered 3 and 10, for 
example, deal with entirely separate and distinct 
topics (Br. 6 and 7). 

However, the case of Robinson v. U. S ., 53 App. 
D. C. 96 (288 Fed. 450), readily disposes of the third 
assignment of error. There it is held (p. 98) that 
the “ burden of proof in respect to registration and 
payment of the tax rests upon the defendant.” Con¬ 
tinuing the Court quoted with approval the case of 
James v. U. S ., 279 Fed. Ill, 112: 

There was an absence of evidence in refer¬ 
ence to the defendant’s registering and paying 
the tax. The defendant excepted to a part of 
the Court’s charge to the jury to the effect 
that, in the absence of any proof on the sub¬ 
ject, the allegations of the indictment in that 
regard are presumed to be true. That ruling 
was not erroneous. If the defendant was a 
dealer, the burden was upon him to show regis¬ 
try and payment of the special tax. His pos¬ 
session of opium, or a compound, manufacture, 
sale, derivative, or preparation thereof, was 
presumptive evidence of a violation of Section 
1 of the Act. U. S. Comp. St. Sec. 6287n; 
Gee Woe v. U. S ., 250 Fed. 428, 162 C. C. A. 
498. 
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Concluding: 

See also, U. S.\. Wilson (D. C.), 225 Fed. 82. 

Gee Woe v. U. S ., 250 Fed. 428, 162 CCA 
498. 

Finnkin v. U. S., (CCA), 265 Fed. 1, 3. 

James v. U. S ., 279 Fed. Ill, 112. 

Fyke v. U . S., 254 Fed. 225, 165 CCA 513, 
516; 

15 R. C. L. Sec. 159, p. 394. 

In U. S. v. Wong Sing, 260 U. S. 18, 20 et seq. the 
Supreme Court distinguishes the Jin Fuey Moy case 
(241 U. S. 394), as cited by counsel for defendant 
(Br. 11): 

We are unable to concur with the District 
Cotfrt. The provisions quoted by the Court 
have a certain relation, but they have also a 
certain independence (namely Sections 1 and 
8 of the Act, as cited in defendant’s brief 11). 
The first make it “ unlawful for any person to 
purchase” the drugs; the second enumerates 
other persons who have a larger connection 
with the drugs and requires them to register 
the fact and pay the tax prescribed. There 
could be no object in requiring a purchaser of 
the drugs to register but it fulfilled the purpose 
of the law to forbid a purchase “ except in the 
original stamped package or from the original 
stamped package.” The requirement fortifies 
the other injunctions of the statute. 

In United States v. Doremus (249 U. S. 86) 
and Webb v. U . S. (249 U. S. 96) it was de¬ 
cided that the Act of 1916, though the Act 
might be denominated a revenue measure, 
could, as a complement to it, make criminally 
unlawful the sale, barter or exchange of nar- 
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cotic drugs except under certain prescribed 
conditions designed to make it effective as a 
revenue measure. The principle of the de¬ 
cision applies to the Act of 1919, upon which 
count two is based. (This count being ma¬ 
terially the same as count one in the indict¬ 
ment herein.) If the law can put conditions 
upon sellers, it can put conditions with a like 
purpose upon purchasers, which is done here. 
Therefore, the apprehension of the District 
Court, if it should be so held, that the act 
should be unconstitutional under the decision 
in U. S. v. Jin Fuey Moy, 241 U. S. 394, was 
not justified. There is another distinction be¬ 
tween the Jin Fuey Moy case and this. In 
that case, which was under the Act of 1914, 
it was intimated that the persons affected by 
the Act received definition from the require¬ 
ment of registration. This case is under the 
Act of 1919, and it, as we have said does not 
require registration. 

It is conceded that mere possession of narcotics is 
not punishable, but under the authorities cited above, 
unless the party found in possession of the same 
bought them “in” or “from the original stamped 
package,” or unless such party was “registered” or 
“paid the tax” on said narcotics he will be presumed 
to have violated the law. See also Bram v. U. S ., 
(CCA) 282 Fed. 271. 

The case of Lewis v. U. S ., 295 Fed. 678 (Deft’s 
Br. 12 et seq.), does not support counsel’s conten- 
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tion. In that case, we quote from the decision, at 
page 679: 

* * * The evidence fails to show that 
this defendant dealt in or distributed the 
drugs. There is no evidence that he was in the 
business of selling narcotics or that he handed 
any drug to Morris, or attempted to do so. 
No one heard him negotiating or bargaining 
in respect to any drug, and it is not contended 
by the prosecution that the defendant received 
any money from Morris. 


This appears just immediately prior to the excerpt 
quoted by appellant. 

The Court can, therefore, see how remote counsel's 
citation is, because none of the facts in the present 
case are in any way within the law as laid down in 
the Lewis case. 


By comparison of the first count in the indict¬ 
ment in the case now before the Court and the 
indictment in the case of Johnson v. U. S ., 294 Fed. 
753, from which counsel quotes at length (Br. 13), 
the Court will be advised of the length to which 
counsel has gone to seek some law sustaining his 
position. The indictment in the Johnson case y 
appearing at the bottom of page 753 of the opinion, 
is in no respect similar as a pleading to that in the 
case at bar. 

Counsel very gladly adopts the case of Miller v. 
U. S., 288 Fed. 816, as cited by the defendant (Br. 
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15), especially the language appearing at page 16 
of the brief: 

* * * As to the fourth count that was 
sufficient. It fully charges an unlawful pos¬ 
session of morphine, giving the time and place 
of such an unlawful possession, by one not 
registered who was a person required to 
register. U. S. v. Jin Fuey Moy, 241 U. S. 
394; 36 Sup. Ct. 658, 60 L. ed. 1061, Ann. Cas. 
1917D, 854. 

This last decision manifestly rebutts counsel's 
argument as to the insufficiency of the second count 
of the indictment. 

Grant for the moment that the third count of the 
indictment is bad and that a conviction upon it 
could not be sustained. There still remain two 
other good and sufficient counts. Therefore this 
Court will not disturb the sentence of the defendant 
to five years imprisonment (R. 4). For, in Baci- 
galupi v. U. S ., (CCA) 274, Fed. 367, a narcotic case, 
the Court at page 368 said: 

He was found guilty by a general verdict 
on all four of the counts of the indictment. 
The sentence which was imposed was a general 
sentence, and it does not exceed a permissible 
sentence upon a single count. It is well 
settled that, where a verdict of guilty is ren¬ 
dered upon several counts and the sentence 
does not exceed that which might be properly 
imposed upon conviction on the counts which 
are good, the sentence must stand. 

Claasen v. U. S ., 142 U. S. 140, 12 Sup. Ct. 
169, 25 L. ed. 966. 
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Evans v. U. S., 153 U. S. 608, 14 Sup. Ct. 

939, 38 L. ed. 839. 

Kolen v. U. S ., 196 Fed. 808, 116 CCA 450. 

Wetzel v. U. S., 233 Fed. 984, 147 CCA 658. 

ASSIGNMENTS NOS. 4, 5, AND 7 

(4) In failing to withdraw a juror on account of 
the misconduct of the District Attorney in asking the 
witness Spear, “ If the package received by him from 
Rakusin was identified to him by Rakusin by means 
of writing or otherwise as being a package alleged 
to have been bought by one Charles P. Ruby/’ and 
in permitting the witness Spear to state as to how 
this particular package was identified to him by Ruby. 

(5) In failing to withdraw a juror on account of the 
misconduct of the District Attorney in asking the 
witness Rakusin whether or not at the time he turned 
over this package to Spear there was any writing 
on the package to identify it as being the package 
alleged to have been purchased by Charles P. Ruby 
and in permitting the jury to construe the contents 
of the memorandum. 

(7) In overruling the defendant’s motion to return 
a verdict of not guilty. 

Defendant was not prejudiced by the admission of 
this testimony. It was proved by the witness Spear 
that the narcotics had been destroyed (R. 14). The 
Court instructed the jury that they were not to 
consider the proof of the contents of the memorandum 
in arriving at a determination of the contents of the 
package; that the testimony as to the memorandum 
was admitted for the purpose of identifying the par- 
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ticular package which one witness turned over to 
another (R. 16). 

This certainly needs no argument. All of the 
witnesses simply stated what they saw on a written 
memorandum in order to identify the package as 
being the same which was handed from one to the 
other. The contents of the memorandum were not 
material to the proof of a commission of the offense 
in so far as the actual sale of the narcotics was con¬ 
cerned. However, it was necessary only to trace 
the package as it passed from the defendant, through 
various hands, to the chemist, who analyzed the 
contents thereof. 

This was the only reason for the admission of the 
testimony and the jury were so instructed. The 
defendant was thereby injured in no way, nor were 
any of his substantive rights prejudiced in the 
slightest. 

The witness Ruby had already testified that he 
had bought the drug from an employee of the de¬ 
fendant (R. 12). Rakusin had stated that he had 
obtained the same from Ruby and turned it over to 
the chemist, Spear. Each witness was asked the 
contents of the memorandum attached to the package, 
otherwise there would have been no chain of evidence 
whereby the Government could show the jury the 
course of the package and the identity of the same. 

The witnesses who testified were employed by the 
Government in this particular service, and had 
probably had several hundred of such packages in 
their possession. They could not identify the pack- 
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age in question other than by the marks it bore. 
Each and every one of the witnesses testified to what 
they saw, not to what they heard. 

Moreover, this particular evidence, namely, the 
handling of the package from the purchaser to the 
chemist, was given by each witness independently 
of any reference to the memorandum (R. 13, 14). 
Therefore, if error there was, it was harmless, because 
the facts were otherwise established. 

State v. Carlisle , 30 S. D. 475, writ of error 
dismissed; Carlisle v. State , 238 U. S. 609. 

Reagan v. U. S. (CCA) 202 Fed. 488. 

Cohen v. U. S . ( CCA) 157 Fed. 651, certiorari 
denied, 207 U. S. 596. 

ASSIGNMENT NO. 6 

(6) In overruling the objection that this evidence 
was twice removed and necessarily prejudicial and 
error and hearsay. 

Argument by defendant upon this assignment is 
addressed to the sufficiency of the testimony of the 
witness Ruby, when the same is absolutely denied by 
the defendant (Br. 8). Such argument is of no avail. 
The jury saw Ruby; they saw the defendant and 
heard each of them testify. They believed Ruby and 
disbelieved the accused. 

After seeing each and hearing the testimony of 
both, after observing each upon the witness stand, 
the jury decided as a matter of fact to disbelieve the 
defendant. This is purely a question of fact for the 
jury to pass upon and is not reviewable here. 
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ASSIGNMENTS NOS. 11 AND 12 

(11) In failing to withdraw a juror on account of 
the misconduct of the District Attorney in asking 
the defendant if he ever dealt in “M” or “H.” 

(12) In failing to withdraw a juror on account 
of the misconduct of the District Attorney in asking 
the question of witness, “Between the second day of 
January, 1922, and the fifth day of December, 1922, 
have you ever dealt in any “ C” or any “M” or any 
“H”? 

The argument of defendant’s counsel upon this 
assignment is entirely foreign to the point raised 
thereby. There was no attempt to show the com¬ 
mission of any crime other than that of dealing in 
narcotics. The terms “M,” “H,” and “C” were 
not explained. Although the District Attorney by 
these terms may have meant morphine, heroin, and 
cocaine, respectively, that was not error, for he 
could but have referred to a transaction in narcotics 
(R. 18). If the defendant had answered “yes” to 
any of these questions it would have shown a keen 
and guilty knowledge of the terms used by narcotic 
addicts and dealers. 

However, the mouth of defendant was promptly 
closed by the ready objection of his counsel (R. 18). 
Such being the case there was no error. 

The record is silent as to the true meaning of 
these letters and this Court does not have before it 
anything upon which to base a conclusion that the 
District Attorney was trying to “create a prejudice 
against the defendant.” Neither has this Court 
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before it anything upon which it could be assumed 
that there was “no connection” between dealing 
in narcotics and dealing in “M,” “H,” and “ C.” 

No crime was known to the jury by the name of 
“M,” “H,” or “ C.” No crime or offense is known 
to any Court in this’ jurisdiction by any of the above 
names. There are no such crimes or offenses in our 
statutes. Therefore, there could have been no error 
in the mere asking of the above questions. 

Nevertheless, the following cases hold that inquiry 
can be made into other sales and transactions in 
narcotics, on the ground that these establish intent 
and motive: 

Thompson v. U. S. (CCA), 258 Fed. 196. 

Workin v. U. S. (CCA), 260 Fed. 137. 

Dysart v. U. S. (CCA), 270 Fed. 77. 

ASSIGNMENT NO. 13 

(13) In overruling the motions to direct a verdict 
of not guilty. 

(1) Even though Count 3 is bad, the first and 
second counts are good, and the defendant received 
a general sentence, which does not exceed the per¬ 
missible sentence upon a single count. The sentence 
must therefore stand. Bacigalupi v. U. S. (CCA) 
274, Fed. 367, 368. 

(2) Entrapment can not be urged here, because 
the defense was that there was no sale by the defend¬ 
ant. To rely upon entrapment, defendant must 
admit, in this Court, in direct contradiction of his 
testimony in the Court below, that he did in fact sell 
the narcotics as alleged. 
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However, if authority be needed to rebut the case 
cited by appellant, the Court's attention is directed to: 
Rothman v. U. S ., 270 Fed. 30, 35. 

Smith v. U. S ., 284 Fed. 673, 680. 

Aultman v. U. S . (CCA), 289 Fed. 251, 252. 
Roth v. U. S.y 294 Fed. 477. 

Ritter v. U. S. (CCA), 293 Fed. 187,189. 
Rossi v. U. S. (CCA), 293 Fed. 896, 898. 

ASSIGNMENT NO. 14 

(14) In overruling the motion for a new trial: 
ErrcrcHpes not lie for granting or refusing a new 
trial. * 

We& yv JJ. 20 App. D. C. 347. 

Price v. U. S., 14 App. D. C. 391. 

Andrews v. U. S. (CCA), 224 Fed. 418, 419. 
Pickett v. U. S. f 216 U. S. 456. 

Kettenback v. U. S. (CCA), 202 Fed. 377, 390. 
Lueders v. U. S. (CCA), 210 Fed. 419, 421. 
Joyce v. U. S. (CCA), 294 Fed. 665, 668. 
McDonough v. U . S. (CCA), 299 Fed. 30,35. 

CONCLUSION 

It is therefore submitted that defendant has failed 
to show wherein the lower Court erred. On this 
record defendant can not show that his substantial 
rights were transgressed or injured in the slightest 
degree. The judgment of the lower Court should, 
therefore, be affirmed. 

Respectfully submitted. 

Peyton Gordon, 

United States Attorney. 
John H. Burnett, 
Assistant United States Attorney. 
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